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During hearing, Mann ponders if incumbency matters

by Jimmy Vielkind

March 6, 2012

BROOKLYN — The federal magistrate charged with drawing new congressional districts for the state spent a hearing Monday afternoon trying to ascertain one fact: her starting point.

Should she take a map drawn by Common Cause, a good-government advocacy group that drafted its districts, the number of which must shrink from 29 to 27, without any thought for where the current representatives reside?

Or should she give special deference to maps drawn by the partisan halves of LATFOR, a state task force charged with the once-a-decade process of drawing lines for the Senate, Assembly and Congress. A three-judge panel accepted a lawsuit claiming it was at “impasse” over the federal mapmaking, and entrusted the pen to U.S. Magistrate Roanne Mann.

“Why shouldn’t the chips fall where they may?” She asked.

LATFOR’s partisan halves — it is controlled jointly by Democrats who dominate the Assembly and Republicans who hold a bare majority in the Senate — said incumbency should play some role because Congress is a seniority-based system because disregarding it would put New York on an unlevel playing field compared to other states.

Legally, they cited the recent U.S. Supreme Court decision in Perez v. Perry, which said a special master in charge of Texas’ redistricting could not disregard the work of the legislature and start with a clean slate. That ruling mandated judges consider “enacted state policy.”

But there currently is no enacted plan for Congressional districts — LATFOR dithered, prompting the hearing. So Daniel Burstein, an attorney for the group of voters that brought the suit, said they should look to the state Constitution, which simply says districts should be compact, contiguous, respect political subdivisions and united communities of interest.

“There is no enacted state plan, and the court needs to defer to enacted state policy, which is in the constitution,” he said.

LATFOR’s attorneys disagreed, citing previous plans drawn by previous special masters that did take incumbency into effect. Daniel Chill, a lawyer representing Assembly Democrats, called Burstein’s argument “a joke.”

“Incumbency, incumbency, incumbency — every plan has it,” he said. “It’s state policy, state not in the Constitution but in many, many years of enacted material.”

By basic mathematics, there have to be some losers. Assembly Democrats drew two districts containing two incumbent representatives, and two districts with open seats. Picking a winner or a loser “would be a sort of legislative prerogative,” said Geremia, a lawyer for Senate Republicans.

“A sort of least-change plan is what the court should be guided by,” he said, based on “deference to existing redistricting principles.” The Senate GOP worked “arduously” to draft maps that only paired two incumbents — Democratic representatives Gary Ackerman and Carolyn McCarthy.

Gov. Andrew Cuomo’s attorney said nothing during the hearing and did not file any papers with the court.
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